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Confidential / Work Product / Privileged
Dear Harry,

| have reviewed the city Ordinance that Charlie pulled from the City of Lauderhill. The important
language is here:

1. Prohibited use; amortization. A correctional and judicial

i

correctional _or judicial facility within_the Community

Commercial, General Commercial or Community Facillty

conforming use until August 31, 2015. Thereafter, the

land use shall cease and be abandoned.

It is clear to Charlie, and now to me, that the city ordinance did not require the Sheriff to pull out of
your building in 2014.

According to Charlie, the leases ended on August 15, 2015, and that is the date that the same use was
already permitted by the City from 2009 forward.

So if the Sheriff pulled out of your building, it wasn’t directly or immediately because of the
ordinance. The Ordinance prevented the Sheriff from renewing in 2015, but that is a different issue.
The Sheriff got into a dispute with you and was never going to renew the lease in 2015.

Under the Florida Rules of Professional Responsibility, Charlie is not permitted to pursue a claim that
he now knows is based on incorrect information.

We now know that the City ordinance would have permitted the Sheriff to remain as late as August
31, 2015, and your attorney ethically cannot present contrary information to the trial court.
Accordingly, Charlie needs to amend the complaint or drop the claims that relate to the Ordinance,
even if those claims have fee-shifting consequences.

Charlie says the purchase-and-sale contract had a fee-shifting contract, so the ultimate winner of this
LMI lawsuit will end up with a fee and cost judgment against the loser.

Whether you continue to pursue some other claim relating to the condition of the building is up to
you; it is a strategy decision only you can make.

Both Charlie and | feel that your previous claims relating to the roof and HVAC are weak and
vulnerable to another summary judgment, because of the ‘as is’ clause in the purchase-and-sale
agreement.

Judge Singhal didn’t like those claims in 2018 and he will probably rule against them readily in 2019 on
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73 KATZMAN W ASSERMAN
BENNARDINI & RUBINSTEIN

(561) 477-7774 Boca Raton

REPLY TO:

July 24, 2019

ATTORNEY/CLIENT PRIVILEGED COMMUNICATION

VIA EMAIL (hnrinc@gmail.com)

Harry Dorvilier, Manager
Florida Holding 4800 LLC
88-25 163" Street
Jamaica, NY 11432

RE: Lauderhill Lending, LLC v. Florida Holding 4800, LLC, et al.
Case No. CACE-16-012986

Dear Harry:

Trial of this lawsuit is scheduled sometime during the three week period commencing
February 3, 2020. One of the requirements in the trial order is that I, as Plaintiff’s counsel,
coordinate the scheduling of pre-trial mediation. On Friday July 19,2019, I contacted Glenn
Widom (“Widom™), counsel for Lauderhill Mall, to discuss who we should use as a mediator
and the mediation date. Widom advised me that Lauderhill Mall would not agree to a
mediation date until after the appellate court issues a mandate to the trial court instructing
the trial court how to proceed as a result of the recent appellate decision. In his response
email, Widom also raised an issue for the first time which issue has an adverse effect on four
of Florida Holdings’ claims. Widom stated that he just discovered a “mistake” in Florida
Holdings’ pleadings involving the allegations related to the City of Lauderhill ordinance.
I bring this mistake to your attention now so that you and I can make informed decisions as
to how to move forward. |

The mistake involves the Lauderhill ordinance which made use ofthe Sheriff’s spaces
in the Ideal Building non-conforming uses. When Scott Weires drafted the initial third party
complaint, he relied upon the July 13, 2009 minutes of the Regular Meeting of the
Commission of the City of Lauderhill, Florida in support of the fact that as of December 31,
2014, the Sheriff’s office no longer could use its leased spaces as correctional and judicial
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facilities. Although the meeting minutes identify December 31, 2014 as the date through
which the non-conforming use may continue, at some point after the July 13, 2009 meeting
the City of Lauderhill changed the date through which non-conforming uses could continue
until August 31, 2015. See Ordinance No. 090-07-133 attached hereto. This is the exact
same date which the Sheriff’s Offices leases in the Ideal Building terminated.

This change of dates by the City of Lauderhill is fatal to four counts of the Amended
Third Party Complaint. Counts II (breach of contract as to the BSO leases), III (breach of the
implied covenant of good faith and fair dealing as to the BSO leases ), [V (breach of implied
covenant as to the BSO leases), and V (fraud as to the BSO leases) are no longer viable
claims. These four counts incorrectly rely on December 31, 2014 as the date when the
Sheriff’s Office could no longer use its spaces for judicial and correctional purposes.
Because the non-conforming use was actually extended by the ordinance to coincide with the
actual date of the termination of the Sheriff’s leases, there is no breach of contract or fraud
because the Sheriff did not have to leave early due to the ordinance. Although the Sheriff’s
Executive Director of the Department of Community Programs, David Scharf, testified that
but for the ordinance the Sheriff would have renewed the leases, I do not find that testimony
strong enough to continue with the claims.

I recommend that Florida Holding voluntarily dismiss these four counts. It is
particularly important that Florida Holding dismiss Count II because the Contract of Purchase
and Sale has a prevailing party contract provision. This means that if Florida Holding loses
this Count, Florida Holding would have to pay Lauderhill Mall’s attorneys’ fees. By
voluntarily dismissing these counts now, Florida Holding avoids liability for attorneys’ fees.
Lauderhill Mall has spent little (if any) money defending Count II and has not yet raised the
date issue in its responsive pleadings or by motion. We need to act before it does.

There is another complication which is well known to you. You signed a Contract of
Purchase and Sale with an “as is” clause. Paragraph 13 of the contract states that Florida
Holding purchased the property “in its As Is condition and based on Buyer’s own inspection,
investigation and evaluation.” Based on this clause and during litigation by Scott Weires of
the summary judgment which foreclosed on the mortgage, the Court already hinted that
summary judgment in Lauderhill Mall’s favor is likely as to Counts VI (fraud in the
inducement as to the material condition of the property), VII (negligent misrepresentation as
to the material condition of the property) and VIII (negligence as to the material condition
of the property). Because there is no attorneys’ fees issue as to these common law claims and
I am not aware of any proposals for settlement being served by Lauderhill Mall, we can
continue to litigate these claims, although likely unsuccessfully.
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My recommendation is that Florida Holding voluntarily dismiss Counts II through V
of the Amended Third Party Complaint and allegations in Counts VI through VIII regarding
the City ordinance. You and I need to have a telephone call to discuss these issues.

Very truly yours,

Benle

Charles J. Bennardini





ORDINANCE NO. 020-07-133

AN ORDINANCE OF THE CITY COMMISSION OF
LAUDERHILL, FLORIDA AMENDING THE LAND
DEVELOPMENT REGULATIONS PERTAINING TO
CORRECTIONAL AND JUDICIAL FACILITIES; AMENDING
SCHEDULE A., LAND USE CLASSIFICATIONS BY ADDING A
LAND USE CLASSIFICATION AND DEFINITION FOR
CORRECTIONAL AND JUDICIAL FACILITY; AMENDING
SCHEDULE B., PERMITTED AND SPECIAL EXCEPTION USES,
BY ADDING CORRECTIONAL AND JUDICIAL FACILITIES AS A
LAND USE CATEGORY AND BY ADDING AN ASTERISK IN
THE COMMUNITY COMMERCIAL, GENERAL COMMERCIAL
AND COMMUNITY FACILITY ZONING DISTRICTS; AMENDING
ARTICLE 1il., ZONING DISTRICTS, PART 5.0., SPECIAL
REGULATIONS FOR SPECIFIC LAND USE CI.ASSIFICATIONS
BY CREATING SECTION 5.13, CORRECTIONAL AND
JUDICIAL FACILITIES; ADDING SUBSECTION 5.13.1.,
PROHIBITED USE; AMORTIZATION AND ALLOWING
EXISTING CORRECTIONAL AND JUDICIAL FACILITY USES IN
THE COMMUNITY COMMERCIAL, GENERAL COMMERCIAL
ZONING AND COMMUNITY FACILITY DISTRICTS TO
CONTINUE AS A LEGCAL NONCONFORMING USE UNTIL
AUGUST 31, 2015; PROVIDING FINDINGS AND
CONCLUSIONS; PROVIDING FOR CONFLICTS; PROVIDING
FOR CODIFICATION; PROVIDING FOR AN EFFECTIVE DATE
(REQUESTED BY COMMISSIONER DALE V.C. HOLNESS)

WHEREAS, the City Commission has adopted a Comprehensive
Plan as is required by the Local Government Comprehensive Planning
and Land Development Regulation Act (Act), which Comprehensive
Plan was subsequently determined to be in-compliance with said Act;
and

WHEREAS, Section 163.3202, Florida Statutes, requires each
municipality to adopt or amend and enforce land development:
regulations that are consistent with and implement their adopted
comprehensive plan; and

WHEREAS, on June 11™, 1990, the City Commission implement
its adopted Comprehensive Plan as is required by Section 163.3202,






Florida Statutes, by adopting the City of Lauderhill Land
Development Regulations (LDR); and

WHEREAS, Paragraph 163.3202(2)(b), Florida Statutes, requires
the land development regulations contain specific and detailed
provisions necessary to regulate the use of land and water for those
land use categories included in the land use element and ensure the
compatibility of adjacent uses and provide for open spaces; and

WHEREAS, the City Commission finds that the Land
Development Regulations do not contain a land use classification or
definition for a correctional and judicial facility uses and finds that
the Planning and Zoning Department has concluded such facilities
are a prohibited use: and

WHEREAS, the City Commission finds that the Planning and
Zoning Department has concluded that any correctional and judicial
facility operating within the City is an illegal nonconforming use; and

WHEREAS, the City Commission finds that the Broward Sheriff's
Office has been operating within the Community Commercial zoning
district a correctional facility se; and

WHEREAS, the City Commission desires to work cooperatively
with the Broward Sheriff's office to allow such use to continue to
operate for an additional period of time so that they can
appropriately plan for the relocation of the facility; and

WHEREAS, the City Commission concludes that the Land
Development Regulations should be amended to allow within the
community Commercial, General Commercial and Community Facility
zoning districts the existing correctional and judicial facility to
continue operating until December 315, 2014: and

WHEREAS, at their duly noticed meeting and public hearing of
June 30™ 2009, the City's Planning and Zoning Board, sitting as the
Local Planning Agency (LPA) entered the Development Review Report
on the proposed Ordinance into the record, adopted the findings
and conclusions supporting the Ordinance's adoption, and
recommended the City Commission adopt the Ordinance and
incorporate it into the LDR; and





WHEREAS, at their duly noticed meeting and public hearing of
July 13, 2009, the City Commission considered the record, adopted
findings and conclusions, and approved the proposed Ordinance on
first reading; and

WHEREAS, at their duly noticed meeting and public hearing of
August, 31%, 2009, the City Commission on second reading adopted
the Ordinance incorporating revisions to the LDR.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COMMISSION OF
THE CITY OF LAUDERHILL, FLORIDA:

SECTION 1. Correctional and judicial facilities defined. Land
Development Regulations Schedule A, Land Use Classifications, is
hereby amended add a classification, as set forth below.

CORRECTIONAL AND JUDICIAL FACILITIES: A_community facility use
»operated or sponsored or super\nsed or funded, in whole or in part,
by a federal, state or county agency responsible for correctional or
,Judlma! services, such as but not limited to, the U.S. Department of
Justice, the F—londa Department of Corrections,. the Florida
,Department of Juvenile Justice, the Florida Department of Law
Enforcement, the Florida Parole commlssuon the Florida Judicial
-Branch and the_VBr,ow_ard County sherrlff ThIS‘ mcluqes bu.t.,ls_‘ not
limited to correctional facilities, detention facilities, probation and
parole offices, administrative ofﬂces and courthouses but does not
mclude the Crtv Police station.

SECTION 2. Schedule B amended. Land Development
Regulations Schedule B., Permitted and Special Exception Uses, is
hereby amended to add correctional and judicial facilities and
asterisk as a land use category allowable in the Community
commercial, General Commercial and Community Facility zoning
districts as set forth in Exhibit 1,

SECTION _ 3. Special regulations. Land Development
Regulations Article llI, Zoning Districts, Part 5.0., Special Regulations
for Specific Land Use Classifications, is hereby amended by adding
Section 5.13., Correctional and judicial facilities, as set forth below.

Sec. 5.13. Correctional and judicial facilities.






SECTION 4. Allowable use. Land Development Regulations
Article lll, Zoning Districts, Part 5.0., Special Regulations for Specific
Land Use Classifications, Section 5.13., Correctional and judicial
facilities, is hereby amended by adding Subsection 5.13.1., as set
forth below.

1. Prohibited use; amortlzatfon _A correctional and judicial
facility_shall be. a_prohibited use; however any existing
correctional or JUdlCIal facmty within _the Community
Commercial, General Commercial_or COmmumtv Facility
zoning districts may continue to operate as a legal non-
conforming use until August 31, 2015. Thereafter, the
land use shall cease and be abandoned,.

SECTION 5. Findings and Conclusions. The Development
Review Report prepared by City staff is attached hereto,
incorporated herein, and is hereby adopted as the findings of fact
and conclusions of law to support the Ordinance amending the Land
Development Regulations.

SECTIO,N,G. Cconflict. All ordinances or parts of ordinances, all
resolutions or parts of resolutions in conflict herewith be and the
same are hereby repealed as to the extent of such conflict.

SECTION 7. Codification. The provisions of this Ordinance shall
become and be made a part of the City of Lauderhill, Florida Land
Development Regulations; sections of this Ordinance may be
renumbered or re-lettered to accomplish such intention; and the
word “ordinance” may be changed to “article,” "part,” "section,” or
other appropriate word.

SECTION 8. Effective Date. This Ordinance shall take effect
immediately upon its adoption.

PASSED on first reading this _13¢nh day of _ July , 2008.

PASSED AND ADOPTED on second reading this 31at dav of
August , 2009.





ATTEST:
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FIRST READING SECOND READING

MOTION : __Holness __Holmess
SECOND Bates —Bates

M. BATES Yes _ _Yes
H. ’BENSON "Yes - » J_gi_m
H. BERGER Yes : —Yes .
D. HOLNESS Yes Yes ...
R. KAPLAN Yes “Yes
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Prohibited use; amortization. A correctional and judicial
facllity_shall be a prohibited _use; however, any existing
correctional_or_judiclal facllity_within_the_Community
Commercial,_General Commercial or Community Facility
zoning districts may continue to operate as a legal non-
conforming_use_until August 31, 2015. _Thereafter, the
land use shall cease and be abandoned.





summary judgment.

My personal view is that 4800 needs to talk to a bankruptcy attorney about (1) what deficiency, if any,
has resulted or will result from the foreclosure; and (2) how, if it is possible at all, to protect 4800’s
interest in the other building at University Drive.

Best regards,

Rob

Robert J. Hauser
Shareholder
Board Certified by The Florida Bar in Appellate Practice

Evaluated for Professionalism and Tested for Expertise

Pankauski Hauser PLLC

415 South Olive Avenue

West Palm Beach, Florida 33401
(561) 514 — 0900 Ext. 102
hauser@phflorida.com

10 YEARS

SUPER LAWYERS

E-MAIL CONFIDENTIALITY NOTICE: The contents of this e-mail message and any
attachments are intended solely for the addressee(s) and may contain confidential and/or
legally privileged information. If you are not the intended recipient of this message or if this
message has been addressed to you in error, please immediately alert the sender by reply
e-mail and then delete this message and any attachments. If you are not the intended
recipient, you are notified that any use, dissemination, distribution, copying, or storage of this
message or any attachment is strictly prohibited.
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